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CROWN SOLICITOR’S MESSAGE 

I am pleased to present the CSO’s annual report for the financial year ended 30 June 2020. 

This financial year, NSW has experienced unprecedented events – the ‘Black Summer’ bushfires, 
followed by the global COVID-19 pandemic.  

A key priority for the CSO has been the provision of high quality and cost-effective legal services to 
support our clients, the NSW government and its agencies, to respond to these events.  

During this time, we have focussed on providing timely, clear, authoritative legal advice and resolving 
legal disputes effectively and efficiently. 

We have continued to explore ways to improve our services for our clients, and to adapt to the changing 
environment.  

We have invested in digital solutions to improve our performance and facilitate our agile transition to 
flexible working. In December 2019, we introduced a unified legal technology practice management 
system, Elite 3E. The introduction of Elite enabled us to continue to provide uninterrupted legal services, 
particularly during the height of the COVID-19 pandemic. Elite offers the potential for further 
improvements in our digital performance, with additional investment. 

We have shared our knowledge and expertise with the government sector. In March 2020, we delivered 
our first annual CPD conference enabling NSW Government lawyers to earn CPD units across all 
mandatory CPD fields. During April 2020, we prioritised our ‘legal alerts’ to clients to increase awareness 
of critical legal developments during the COVID-19 pandemic.  

We have continued to deliver training and information sessions for clients in a range of specialised areas, 
and we have started developing an induction program for lawyers new to the government sector. 

Our performance 

The 2019-20 financial year operating result for the office was a net surplus of $3.2M, $1.8M better than 
budgeted. We will make a distribution payment of $1.4M from the distributable operating surplus, as 
approved by the Treasurer. We have experienced increased volumes of work in the CSO’s Inquiries, 
Criminal Law and Child Protection practice groups.  

Throughout this extraordinary year, our people have demonstrated resilience, flexibility, and highly 
developed legal acumen. I am proud to present CSO’s achievements in this report. 

 

Karen Smith 
Crown Solicitor 
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AGENCY OVERVIEW 

The Crown Solicitor’s Office (CSO) exists to be the NSW Government’s most trusted legal advisors. Our 
principal objective is to advise and represent agencies to support them in delivering the NSW 
Government’s policies, programs and projects in a lawful, effective and efficient manner. Our strategic 
direction is guided by the State Outcome, "Effective and efficient resolution of legal disputes." 

The CSO is a public service executive agency established under the Government Sector Employment Act 
2013. The CSO is within the Stronger Communities cluster, where the Principal Department is the 
Department of Communities and Justice. The CSO is headed by the NSW Crown Solicitor, who is 
responsible to the Attorney General for the general conduct and management of the functions and 
activities of the CSO. 

Under s.44 of the Legal Profession Uniform Law Application Act 2014, the Crown Solicitor may act as 
solicitor for: 

 the State of NSW 

 a person suing or being sued on behalf of the State of NSW 

 a Minister of the Crown acting in his or her official capacity 

 a body established by an Act or other law of NSW 

 a statutory officer or employee of the Public Service or any other service of the State of NSW or of 
a body established by an Act or other law of NSW 

 a person holding office under an Act or other law of NSW or because of the person’s appointment 
to that office by the Governor or a Minister of the Crown 

 any other person or body, or any other class of persons or bodies, approved by the Attorney 
General. 

The Crown Solicitor does not provide legal services to the general public. 

Under Premier’s Memorandum 2016-04, the Crown Solicitor must be engaged by government agencies 
(subject to that Memorandum) to perform “core legal work”. A matter constitutes core legal work where: 
the best interests of the NSW Government as a whole require a single source of authoritative legal 
advice and central management; or it relates to the statutory or common law functions of the Attorney 
General. The Crown Solicitor’s legal fees and disbursements for core legal work are met from the 
Attorney General’s Legal Fund, unless some other source of funding is available, such as the Treasury 
Managed Fund (TMF). 

OUR WORK 

The CSO is the largest provider of legal services to the NSW Government and its agencies. The Crown 
Solicitor is the solicitor on the record for the purpose of legal proceedings when representing the State, 
agencies or Ministers. 

Through her office, the Crown Solicitor is the sole provider of legal services in all matters which are 
regarded as core legal work. Approximately 70% of the CSO’s work is core legal work and is performed at 
cost recovery rates. 

The CSO also competes with the private sector to deliver non-core legal work to government agencies. 
As part of its non-core work, the CSO delivers services under several legal services panel arrangements. 
In 2019-20, these were:  

 NSW State Insurance Corporation/Treasury Managed Fund (since 2012) 

 NSW Government Legal Services Panel (since 2016) 

 Treasury Managed Fund (TMF)/NSW Health Medical Liability Legal Services Panel (since 2016) 

 Australian Health Practitioner Regulation Agency panel (since 2018).  
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MANAGEMENT & STRUCTURE 

ORGANISATION STRUCTURE 
As at 30 June 2020 

 

CROWN SOLICITOR 
KAREN SMITH 

  GOVERNMENT LAW   
     

DIVISIONS 
     

CORPORATE 
SERVICES 

Practice Manager 
Position vacant1 

CIVIL LAW 
Assistant Crown 

Solicitor 
Cheryl Drummy 

COMMERCIAL & 
PROPERTY LAW 
Assistant Crown 

Solicitor 
Felicity Shaw 

INQUIRIES & 
CRIMINAL LAW 
Assistant Crown 

Solicitor 
Naomi Malhotra 

ADMINISTRATIVE 
LAW, 

EMPLOYMENT & 
CHILD 

PROTECTION 
Assistant Crown 

Solicitor 
John McDonnell 

     

CORPORATE 
SERVICES 

LEGAL PRACTICE GROUPS 

     

FINANCE & 
SUPPORT 
SERVICES 

Director 
Anna Brennan 

 
HUMAN 

RESOURCES 
Director, People & 

Transformation 
Position vacant2 

 
INFORMATION 

MANAGEMENT & 
TECHNOLOGY 

Director 
David Schneider 

TORTS (SERVICE/ 
REGULATORY 

AGENCIES) 
Director 

Fiona Read 
 

TORTS (JUSTICE/ 
LAW 

ENFORCEMENT 
AGENCIES) 

Director 
Richard Kelly 

 
COMMUNITY LAW 

Director 
Penny Csenderits 

PROPERTY & 
NATIVE TITLE 

Director 
Jodi Denehy 

 
COMMERCIAL LAW 

Director 
Michael Granziera  

INQUIRIES 
Director 

Alana McCarthy 
 

CRIMINAL LAW 
Director 

Sarah-jane Morris 
 

CRIMINAL LAW 
(THRO) 
Director 

Enzo Camporeale 

CONSTITUTIONAL 
& ADMINISTRATIVE 

LAW 
Director 

Paolo Buchberger 
 

EMPLOYMENT LAW 
& INDUSTRIAL 

RELATIONS 
Director 

Marina Rizzo  
 

CHILD 
PROTECTION 

Director 
Nick Mitrevski 

     

1 The role of Practice Manager has been vacant since 30 March 2020. Prior to this, the role was held by Tom Gilmartin. 

2 The role of Director, People & Transformation, has been vacant since 1 February 2020. Prior to this, the role was held by Erin 
Torsello. 
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DIVISIONS & PRACTICE GROUPS 
 

GOVERNMENT LAW 
The Crown Solicitor heads a small practice group focussed on significant government legal issues, 
including Parliament and Executive power. 
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TORTS (SERVICE/REGULATORY AGENCIES) 
This practice group specialises in the 
defence and settlement of civil claims, with 
a focus on personal injury and negligence 
actions against health and other State 
service agencies. The practice group also 
represents agencies in coronial inquests. 
TORTS (JUSTICE/LAW ENFORCEMENT 
AGENCIES) 
This practice group undertakes all aspects 
of the defence and settlement of civil 
claims, specialising in claims for intentional 
torts involving law enforcement and justice 
agencies. 
COMMUNITY LAW 
This practice group specialises in highly 
sensitive and complex matters for the 
State, including public interest immunity 
claims and charitable trusts; as well as adult 
guardianship and non-employment related 
discrimination matters. 
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PROPERTY & NATIVE TITLE 
This practice group provides advice and 
representation in all native title and 
Aboriginal land rights matters for the State, 
as well as property transactions and advice 
regarding Crown land and compulsory 
acquisitions. 
COMMERCIAL LAW 
This practice group delivers targeted, 
specialist assistance in areas of commercial 
law that apply to agencies, including 
government procurement, public finance 
and Crown copyright. The group also 
handles general commercial and revenue 
litigation and provides strategic advice in 
major litigation matters involving consumer 
and competition law issues.. 
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INQUIRIES 
This practice group specialises in complex 
inquisitorial proceedings, including coronial 
inquests, royal commissions and special 
commissions of inquiry, as well as parole 
related matters and matters concerning 
investigatory powers and procedures. 
CRIMINAL LAW 
This practice group specialises in criminal 
law and quasi-criminal law matters, 
spanning high risk offender post-sentence 
detention and supervision applications, 
summary prosecutions of regulatory and 
other criminal offences, reviews of 
conviction and sentence, contempt of 
court, prerogative of mercy and other 
criminal law/statutory interpretation 
advisory matters. 
CRIMINAL LAW (THRO) 
This practice group specialises in high risk 
terrorist offender post-sentence detention 
and supervision applications, and adult and 
juvenile parole of terrorist-related 
offenders. 
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CONSTITUTIONAL & ADMINISTRATIVE 
LAW 
This practice group specialises in the area 
of constitutional law, intergovernmental 
agreements, statutory interpretation, 
administrative law, privacy and access to 
information. 
EMPLOYMENT LAW & INDUSTRIAL 
RELATIONS 
This practice group specialises in all aspects 
of employment law and industrial relations 
in both State and federal jurisdictions, 
including in relation to workplace 
discrimination, licensing and work, health 
and safety obligations. 
CHILD PROTECTION 
This practice group specialises in child 
protection law in the State and federal 
jurisdictions, contested and non-contested 
adoptions, and wills, estates, family 
provision and statutory wills for children. 
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THE CSO EXECUTIVE 

As at 30 June 2020, the CSO Executive comprised: 

 Karen Smith, Crown Solicitor 

 Cheryl Drummy, Assistant Crown Solicitor 

 Felicity Shaw, Assistant Crown Solicitor 

 Naomi Malhotra, Assistant Crown Solicitor 

 John McDonnell, Assistant Crown Solicitor 

 Practice Manager (role vacant since 30 March 2020). 

Executive profi les  

C R O W N  S O L I C I T O R  

 

KAREN SMITH 
Appointed to the role of Crown Solicitor in April 2019, Karen has spent more than 20 years as 
a lawyer with various NSW Government agencies. Prior to commencing as Crown Solicitor, 
Karen was General Counsel and Deputy Secretary at the Department of Premier and Cabinet, 
with responsibilities encompassing legal, governance and corporate services. She has 
provided expert and strategic legal advice to the Premier, Ministers, and senior government 
officials on critical legal and legislative issues. Qualifications: BEc, LLB, LLM 

A S S I S T A N T  C R O W N  S O L I C I T O R S  

 

CHERYL DRUMMY 
Cheryl leads the Civil Law division, with responsibility for all public interest immunity claims 
made on behalf of NSW government clients; advising the Attorney General in regard to 
Charitable Trusts; the defence of tortious claims brought against the State of NSW; 
representation of agencies in complex coronial inquests, and for the conduct of historical 
child abuse claims. A solicitor at the CSO for 18 years, Cheryl has extensive experience across 
a variety of legal areas, including six years as Director of the Child Protection practice group. 
As Special Counsel, Cheryl assisted the Special Commission of Inquiry into the Greyhound 
Racing Industry in NSW. Qualifications: BA(Politics), LLB(Hons) 

 

NAOMI MALHOTRA 
Naomi leads the Inquiries & Criminal Law division. Naomi has over 16 years’ experience in 
government law and litigation, with expertise in criminal and inquisitorial matters. She 
practised in, and later led as Director, the CSO’s Criminal Law practice group, managing the 
conduct of regulatory prosecutions and high-risk offender matters and providing advice 
regarding complex criminal-law related issues. As Special Counsel, Naomi led the CSO team 
representing the State of NSW in the Royal Commission into Institutional Responses to Child 
Sexual Abuse, coordinating a whole-of-government response. Qualifications: BA, LLB (Hons) 

 

JOHN MCDONNELL 
John leads the Administrative Law, Employment & Child Protection division. His expertise 
includes representing State government agencies in relation to statutory interpretation, 
judicial and merits review, access to information and privacy. John has instructed in 
numerous High Court constitutional matters, including Ha v State of NSW  (1997) 189 CLR 465 
(s. 90 excises) and Re Residential Tenancies Tribunal; Ex parte Defence Housing Authority 
(1997) 190 CLR 410 (confirming the State’s power to bind the Commonwealth). 
Qualifications: BA, LLB 

 

FELICITY SHAW 
Felicity leads the Commercial & Property Law division. She has extensive transactional and 
advisory experience in government, commercial and corporate law matters, procurement and 
risk management, and finance transactions. Her prior experience in the public sector (in both 
State and Commonwealth agencies) involved a range of commercial initiatives, including 
asset divestments and infrastructure projects. Qualifications: BSc, LLB (Hons), MEL, GAICD 
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OPERATIONS & ACHIEVEMENTS 

DELIVERING LEGAL SERVICES TO THE STATE OF NSW 

The CSO accepted instructions in 4,202 new matters during the 2019-20 financial year. 

An overview of significant achievements of the office is set out below, followed by a selection of some of 
the more significant cases our solicitors have been involved with. 

Response to the COVID-19 pandemic 

The CSO provided legal advice and assistance to NSW Government agencies in response to the COVID-
19 pandemic, including in relation to: 

 emergency COVID-19 legislative reforms  

 contractual arrangements  

 privacy 

 statutory interpretation. 

Considering the imperative for agencies to respond swiftly, the CSO issued 12 legal alerts to clients 
between March and May 2020 in connection with the various COVID-19 reforms. 

The CSO also acted in several parole-related matters in relation to the COVID-19 pandemic, including 
providing urgent advice on Part 15: Special provisions for COVID-19 pandemic of the Crimes 
(Administration of Sentences) Act 1999. 

Solicitors from the CSO were also engaged, by way of secondment, to assist with the Special 
Commission of Inquiry into the voyage of the Ruby Princess and subsequent efforts to diagnose and 
treat, and to contain the community transmission of COVID-19 by, Ruby Princess passengers. 

NSW bushfires  

The CSO provided urgent legal advice and assistance to several NSW Government agencies in response 
to the 2019-20 ‘Black Summer’ bushfires. Several staff supported the NSW Rural Fire Service and Fire 
and Rescue NSW through urgent secondments to assist with document management. 

Major l it igation & representation  

The CSO successfully represented agencies in a range of matters, including those related to revenue 
litigation, liquor licensing, employment matters, child protection, adoptions, privacy, the Government 
Information (Public Access) Act 2009, judicial review proceedings, and compensation appeals with respect 
to the compulsory acquisition of land. 

In complex and high-profile intentional tort litigation, the CSO achieved successes for the State in the 
High Court in the Gordon Wood malicious prosecution proceedings, and in the Hamilton Supreme Court 
misfeasance in public office proceedings involving the Kenja group. 

Transactions & major  projects  

The CSO drafted and reviewed various agreements for a range of significant commercial and property 
projects, including commercial arrangements for major public events and industry collaborations.  

We acted for the National Parks and Wildlife Service in its acquisition of the Blue Mountains’ Radiata 
Plateau from the Maharishi Foundation. This land is the habitat of several endangered species and will 
now be incorporated into the NSW national park reserve system. 
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The CSO combined native title and commercial transaction expertise in acting for the Health 
Administration Corporation with respect to an indigenous land use agreement and agreement for lease 
for the construction and development of the Buronga HealthOne community centre. 

Resolution of native  title cla ims 

The CSO continued to be the NSW Government’s representative in native title claims. We advised and 
represented a NSW Government agency in novel proceedings involving compensation for native title 
under the Land Acquisition (Just Terms Compensation) Act 1991 in Bandjalang Aboriginal Corporation v 
Transport for NSW [2020] NSWLEC 1008. 

Settlement of c ivi l  claims 

The CSO is at the forefront of trauma-informed settlement approaches to survivors of institutional child 
abuse, consistent with the NSW Guiding Principles and Model Litigant policy. In 2019-20, the CSO 
resolved more than 150 matters, and were instructed in over 250 claims. 

The Crown Solicitor advised and represented the State in remuneration-related proceedings commenced 
by Copyright Australia in the Copyright Tribunal. The proceedings were ultimately settled in the Tribunal 
and a new whole-of-government copyright agreement was concluded with Copyright Australia. 

Advice & statutory interpretation 

The Crown Solicitor continued to provide authoritative and strategic advice to NSW Government 
agencies on a broad range of matters, including constitutional law issues, interpretation of NSW and 
Commonwealth statutes, statutory powers of NSW Government agencies (including providing joint 
advices to agencies where the intersection of their statutory powers might be in dispute) and delegation 
issues. We also advised in circumstances where commercial, property and public law intersect. This 
encompassed advising in relation to: 

 procurement reforms, including the NSW Procurement Board Direction on Enforceable Procurement 
Provisions 

 the powers of certain State entities to enter into contractual arrangements 

 public finance requirements attaching to significant commercial transactions 

 the status of Crown lands and other property held by agencies 

 regulatory compliance by government agencies engaging in commercial activity 

 the interaction between equitable interests and statutory licensing frameworks. 

Constitutional  l i t igation 

The CSO worked closely with the Solicitor General on several significant constitutional cases in the High 
Court and Court of Appeal, in some of which the Attorney General intervened, including: 

 Vella and ors v Commissioner of Police and State of NSW [2019] HCA 38 

 Minogue v Victoria [2019] HCA 31 

 Gaynor v Attorney General for NSW [2020] NSWCA 48. 

Judicial  review 

The CSO acted for NSW government agencies in relation to many judicial review applications in the 
Supreme Court and Court of Appeal. The CSO was instructed in judicial review proceedings brought by 
Kathleen Folbigg in respect of the findings made by the Hon Reginald Blanch AM QC in the Inquiry into 
the convictions of Kathleen Folbigg for murder, manslaughter, and grievous bodily harm of her children. 

Court of Appeal examples included Randren House v Water Administration Ministerial Corporation [2020] 
NSWCA 14, and DRJ and ors v Commissioner for Victims Rights (No 2) [2020] NSWCA 242. 
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Privacy 

The 2019-20 Financial Year was very active in relation to privacy matters. We provided numerous advices 
covering a broad range of issues concerning the collection, use and disclosure of information held by 
agencies. We acted for agencies in NCAT matters (including in the Appeal Panel and, on appeal, to the 
Court of Appeal), and we had a surge in requests for assisting agencies with privacy internal reviews. We 
also drafted s. 41 directions and codes of practice. 

High r isk offenders  

During 2019-20, the Crown Solicitor acted for the State of NSW in 38 Supreme Court applications for 
extended supervision orders (ESOs) and continuing detention orders (CDOs) under the Crimes (High Risk 
Offenders) Act 2006 (CHRO Act) and the Terrorism (High Risk Offenders) Act 2017 (THRO Act).  

We acted in appeal proceedings related to these matters, including: 

 Baldwin v State of NSW, in which the NSW Court of Appeal accepted the State’s submission that 
the power under the CHRO Act to make an ESO subject to conditions abrogates the privilege 
against self-incrimination in certain respects. 

 Lawrence v State of NSW, in which the NSW Court of Appeal accepted the State’s submission that 
the THRO Act is not constitutionally invalid and does not interfere with the institutional integrity 
of the Supreme Court (details of this case are provided in the following section, ‘Significant 
matters: a selection’).  

The Crown Solicitor also acted for the State, the Secretary of the Department of Communities and 
Justice and the Commissioner of Corrective Services in parole matters concerning terrorist and other 
high-risk offenders under the Crimes (Administration of Sentences) Act 1999 and the Children (Detention 
Centres) Act 1987. 

Complex inquests & inquir ies  

The CSO assisted the State Coroner and her deputies in inquests and fire inquiries that considered issues 
of public safety. This included matters relating to Aboriginal deaths in custody that resulted in 
recommendations to improve procedures aimed at the safety of inmates, particularly concerning the 
quality of mental health care and suicide prevention. We also assisted in an inquest into the death of two 
infants, resulting in recommendations concerning a revised inter-agency approach to the investigation 
and management of Sudden Unexplained Deaths in Infancy in NSW. 

We acted for the Attorney General as intervenor in appeal proceedings against a declaration made by 
the Supreme Court on the application of Melco Resorts, arising from the Inquiry into matters concerning 
the Crown Casino. The Court of Appeal accepted the Attorney General’s submissions that witnesses 
summoned to attend the inquiry or to produce documents to it may not refuse to comply on any ground 
of privilege (see details of this case in the following section, ‘Significant matters: a selection’). 

The CSO also represented agencies in significant inquests, including appearing for the Department of 
Communities and Justice and advising the Commissioner of Police during the Inquest into the 
disappearance of William Tyrrell. The findings are due to be delivered on 18 June 2021.  

ROYAL COMMISSIONS 

Since 2019, the CSO has been representing the State of NSW, from a whole-of-government perspective, 
in the Royal Commission into Aged Care Quality and Safety, the Royal Commission into Violence, Abuse, 
Neglect and Exploitation of People with Disability, and, since 2020, in the Royal Commission into 
National Natural Disaster Arrangements. We have provided significant volumes of information to each 
Royal Commission concerning issues affecting multiple government agencies. The CSO advised and 
appeared for the State before public hearings relating to a range of case studies, including those 
considering the experiences of persons in aged care, and those with disability, during the ongoing 
COVID-19 pandemic. 
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Publ ic  interest immunity 

The CSO advised and represented agencies in public interest immunity claims in more than 500 matters 
in civil proceedings and criminal trials. Significantly, in November 2019, the Crown Solicitor appeared for 
the Commissioner of Police when the High Court confirmed that a successful public interest immunity 
claim means that the information is prevented from being admitted into evidence at all; it is 
exclusionary. Details of HT v The Queen & Anor [2019] HCA 40 are included in ‘Significant matters:’, 
below. 

Charitable trusts  

The CSO advised and acted for the Attorney General and other agencies in numerous Court proceedings 
concerning charitable trusts and with respect to applications made pursuant to the Charitable Trusts Act 
1993. The Crown Solicitor appeared on behalf of the Attorney General in Supreme Court judicial advice 
proceedings, which concerned an application for advice by the Trustees of the NSW Rural Fire Service 
and Brigades Donations Fund in relation to monies raised in a charitable fundraising appeal by Ms 
Celeste Barber during the 2019-2020 bushfires, In the matter of New South Wales Rural Fire Service and 
Brigades Donations Fund; Application of Macdonald & Or [2020] NSWSC 604. 

SIGNIFICANT MATTERS: A SELECTION 

RESOLVING ONE OF THE OLDEST NATIVE TITLE CLAIMS IN NSW 

Williams on behalf of the Gumbaynggirr People and Attorney General of NSW [2019] FCA 1915; Pacey on 
behalf of the Gumbaynggirr People and Attorney General of NSW [2019] FCA 1916 

The CSO acted for the Attorney General of NSW 
in two Federal Court native title 
determinations, resolving one of the oldest 
native title claims in NSW. The consent 
determinations, handed down in late 2019, saw 
a day of great celebration by all parties. They 
were the result of extensive negotiation 
between the State, the Gumbaynggirr People 
and other stakeholders. 

On 26 November 2019, the Federal Court made 
two determinations by consent, recognising the 
Gumbaynggirr People’s native title rights and 
interests in land and waters on the mid-north 
coast of NSW, between Urunga and Valla Beach.  

The original native title applications were filed by 
the Gumbaynggirr People in 1996 and 1998 and 
determined in 2014 and 2017. The land was 
excised from the area in the original applications 
to resolve land administration and usage issues. 

The determinations were the result of extensive 
negotiation between the State, the 
Gumbaynggirr People and other stakeholders. 

The Wanggaan (Southern) Gumbaynggirr Nation 
Aboriginal Corporation RNTBC ICN 8095, and the 
Gumbaynggirr Wenonah Head Aboriginal 
Corporation RNTBC ICN 7376 will hold the 
determined native title in trust for the common 
law native title holders pursuant to s. 56 of the 
Native Title Act. 

Robertson J was satisfied that the determination 
was within the Court’s power pursuant to ss. 87(2) 
and 94A of the Act and congratulated the parties 
and their advisors on achieving the result. 

The parties’ approach, with the Attorney General  
agreeing to waive his credible evidence 
assessment of the applicant’s connection 
material, subject to the applicant satisfying 
certain conditions, was “the most prudent, as 
well as the quickest, most inexpensive and 
efficient means of facilitating the just resolution 
of [the] proceedings”. 
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CHALLENGE TO THE CONSTITUTIONAL VALIDITY OF SERIOUS CRIME PREVENTION ORDERS 

Vella & Ors v Commissioner of Police & State of New South Wales [2019] HCA 38 

The Crown Solicitor acted for the NSW 
Commissioner of Police and the State, the 
defendants in a High Court challenge to the 
constitutional validity of the scheme for serious 
crime prevention orders found in the Crimes 
(Serious Crime Prevention Orders) Act 2016. The 
challenge, based on the principle in Kable, was 
rejected by a 5-2 majority of the High Court. 

The plaintiffs were defendants to a Supreme 
Court application under the Act by the 
Commissioner of Police, in which the 
Commissioner sought serious crime prevention 
orders (SCPOs) against the defendants, including 
restrictions on movement, association and 
communication. 

In the High Court, the plaintiffs argued that, 
contrary to the Kable principle, the Act 
established an “alternative criminal justice 

regime” that undermined the finality of criminal 
proceedings and the operation of the criminal 
justice system, requiring the Supreme Court to 
depart from traditional judicial processes and to 
apply uncertain standards. The Commissioner and 
the State, represented by the Crown Solicitor, 
responded that the Act established a civil regime 
analogous to preventative order regimes upheld 
as valid by the High Court. 

In rejecting the Kable challenge, a 5-2 majority of 
the High Court found that the Act did not 
impermissibly impair the Supreme Court’s 
institutional integrity contrary to Kable. The 
majority held that the Act required the Court, in 
making an SCPO, to assess the future risk of 
serious criminal activity and balance this against 
the effect of the SCPO on the individual, 
consistent with the exercise of judicial power. 

PROCEDURAL FAIRNESS AND THE PROTECTION OF SENSITIVE INFORMATION 

HT v The Queen & Anor [2019] HCA 40

The CSO represented the Commissioner of 
Police regarding the High Court’s consideration 
of whether procedural fairness required an 
offender, HT, who had provided assistance to 
authorities, to have access to an affidavit of 
assistance which contained information subject 
to public interest immunity (PII). 

The District Court judge applied a discount on 
sentence after considering the affidavit of 
assistance. While the Crown had viewed the 
affidavit, HT’s legal representatives had agreed 
not to, after having been informed by the 
Commissioner that the affidavit would need to be 
modified if they sought to view it.  

The Crown appealed the sentence as being 
manifestly inadequate. In the Court of Criminal 
Appeal (CCA), HT sought access to the affidavit. 
The Commissioner claimed PII over its contents, 
which the Court upheld, denying HT and her legal 
representatives access to it. The appeal was 
allowed, resulting in a longer sentence. 

On appeal to the High Court, the Court allowed 
HT’s appeal on the grounds that HT was denied 
procedural fairness. The Court noted that a 
successful PII claim means that the document is 
prevented from being produced or admitted into 
evidence at all. The Court found that the 
appellant was denied the opportunity of 
considering and testing the accuracy of the 
affidavit, or making submissions as to the 
mandatory considerations in s. 23(2) of the 
Crimes (Sentencing Procedure) Act.  

The majority judgment considered that orders 
can be tailored to protect sensitive evidence, 
although noting that in rare cases this may not be 
possible. Justices Nettle and Edelman, 
concurring, were less sanguine about how far 
courts may go to protect such information in the 
absence of a detailed legislative solution. 

The Court further observed that the CCA should 
have declined to exercise residual discretion 
provided by s. 5D(1) of the Criminal Appeal Act, 
and should have dismissed the Crown appeal. The 
affidavit remains suppressed. 
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MALICIOUS PROSECUTION APPEAL 

Wood v State of New South Wales [2019] NSWCA 313; Wood v State of New South Wales [2020] HCSL 

In 2008, the appellant, Gordon Wood, was 
convicted of the murder of Caroline Byrne, who 
was found dead at The Gap on 8 June 1995. He 
was acquitted on appeal in February 2012. Mr 
Wood subsequently brought civil proceedings in 
the Supreme Court against the State of NSW, 
seeking damages for malicious prosecution. The 
Crown Solicitor represented the Director of 
Public Prosecutions and the Commissioner of 
Police.  

At first instance, her Honour Justice Fullerton was 
critical of aspects of the conduct of the criminal 
proceedings. However, her Honour considered 
this conduct was better explained by a lack of 
insight by the prosecutor as to flaws in his 
approach, rather than a determination to press 
for a conviction even if it entailed a breach of 
prosecutorial obligations.  

On appeal, the Court of Appeal noted the 
extensive and painstaking examination of 
evidence undertaken by Fullerton J, and 
considered that her Honour’s findings should not 
be disturbed unless they were shown to be wrong 
by “incontrovertible facts or uncontested 
testimony”, or were “glaringly improbable” or 
“contrary to compelling inferences” (applying Fox 
v Percy [2003] HCA 22). 

The Court found that the appellant had not 
demonstrated her Honour’s conclusions were 
wrong by reference to these standards and held 
that her Honour was correct to conclude that 
malice was not established in this case. 

On 14 August 2020, the High Court, comprising 
Justices Nettle and Gordon, refused the applicant 
special leave to appeal on the basis that the 
appeal enjoyed insufficient prospects of success 
to warrant the grant of leave.

NO ENTITLEMENT TO COMPENSATION FOR COMPULSORY ACQUISITION OF SUBSTRATUM LAND 

Landan Development Pty Ltd & Ors v Sydney Metro [2019] NSWLEC 65 

The CSO acts for Sydney Metro in a series of 
Land and Environment Court proceedings 
concerning compensation for the compulsory 
acquisition of land under the surface for the 
purpose of the Sydney Metro City & Southwest 
project. On 20 June 2019, judgment was 
delivered in a separate question in Landan 
Development Pty Ltd & Ors v Sydney Metro. 

The proceedings concern the applicants’ 
entitlement to compensation in accordance with 
the Land Acquisition (Just Terms Compensation) 
Act 1991 for the compulsory acquisition of 
substratum land for the purposes of underground 
rail facilities. 

Under the Transport Administration Act 1988 (the 
Act), no compensation is payable in respect of 
such underground acquisitions unless certain 
factual circumstances are met. These 
circumstances are that the surface of the 
overlying soil is disturbed, or the support of that 
surface is destroyed or injuriously affected by the 
construction of those underground rail facilities 
(the “Mandatory Factors”). 

The Court (by way of separate question) was 
asked whether the Mandatory Factors are limited 
to circumstances occurring after the construction 
of the underground rail facilities. 

Sydney Metro submitted that the Mandatory 
Factors could not be addressed until the tunnel 
construction was sufficiently advanced to provide 
a basis for assessing whether the circumstances 
had occurred. The applicants submitted that the 
Mandatory Factors were satisfied by the effect of 
the acquisition on the residue land parcel – that 
is, on the basis of predicted disturbance or 
injurious affectation. 

The Land and Environment Court preferred 
Sydney Metro’s approach and determined that 
there can be no entitlement to compensation for 
the compulsory acquisition of sub-stratum land 
for the purpose of underground rail facilities 
before the facilities are constructed. 
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CROWN CASINO INQUIRY MAY COMPEL THE PRODUCTION OF PRIVILEGED DOCUMENTS 

Attorney General for New South Wales v Melco Resorts & Entertainment Limited [2020] NSWCA 40; Melco 
Resorts & Entertainment Limited v The Independent Liquor and Gaming Authority  [2020] NSWSC 53 

The CSO acted for the Attorney General who 
appeared as contradictor in Supreme Court and 
Court of Appeal proceedings in which it was 
contended that a power to compel witnesses to 
reveal privileged information, under s. 17(1) of 
the Royal Commissions Act 1923 (the RC Act), 
did not apply in the Inquiry under s. 143 of the 
Casino Control Act 1992 (the CC Act) into 
matters concerning the Crown Casino. 

By instrument of appointment made under 
s. 143A of the CC Act, the Commissioner of the 
Inquiry was granted the “powers and authorities” 
conferred under Div. 2 of Pt 2 of the RC Act, 
“except for s. 17(4) and (5)”. Melco Resorts & 
Entertainment Limited sought declarations to the 
effect that s. 143A of the CC Act did not pick up 
s. 17(1) of the RC Act.  

At first instance, Adamson J made the 
declarations sought by Melco, finding that the  

language of s. 143A was not sufficiently clear to 
pick up a provision which abrogated privilege.  

The Attorney General appealed. The Court of 
Appeal reversed the first instance decision and 
held that: s. 17(1) of the RC Act conferred a 
“power or authority” by extending the general 
power to compel the production of documents, 
and thus fell within the ambit of s. 143A(1)(b) of 
the CC Act; and s. 17(1) was also applied to 
witnesses before the inquiry pursuant to 
s. 143A(2). The Court accepted the Attorney 
General’s submission that the principle of 
legality, relied upon by Adamson J, does not 
override the usual exercise of statutory 
construction by reference to text, purpose and 
context.  

Melco’s application for special leave to appeal to 
the High Court was refused ([2020] HCASL 129). 

DEFINITION OF “COMMUNITY” WHEN CONSIDERING PAROLE ORDERS 

Whiteoak v State Parole Authority and the Attorney General of NSW [2020] NSWSC 185 

The CSO acted for the Attorney General and the 
State Parole Authority (the Authority) in 
judicial review proceedings brought by Barry 
Whiteoak, in which Mr Whiteoak challenged the 
Authority’s determination to refuse his 
application for release on parole. The case 
considered whether the Authority’s assessment 
of the plaintiff’s risk to the safety of the 
“community” extended to the community in 
the UK to which the plaintiff proposed to 
relocate upon release and deportation. 

In July 2018, the Authority considered whether to 
grant parole to the plaintiff, who had been 
convicted of murder in 1984. It was not in dispute 
that, upon release, the plaintiff would be 
deported to the UK, where he would not be 
subject to supervision. On 16 November 2018, the 
Authority refused parole, finding that it was not 
in the interests of the safety of the community to 
release the plaintiff to parole. In doing so, the 
Authority construed the term “community” in 
s. 135 of the Crimes (Administration of Sentences) 
Act 1999 (CAS Act) as extending to the 
community in the UK.  

The plaintiff argued that the Authority had erred 
by considering both the fact that he would be 
deported upon release to parole, and the safety 
of the community to which he would be released. 
The Attorney General submitted that the text and 
context of the CAS Act and the legislative 
responsibilities placed upon the Authority were 
sufficient to displace the operation of ss. 5(2) and 
12(1)(b) of the Interpretation Act, so that the word 
“community” is not limited to the community of 
NSW. Rather, it should be construed as extending 
to the community to which the plaintiff proposes 
to relocate upon release to parole (in this case, 
the UK).  

Bellew J dismissed the proceedings, preferring 
the Attorney General’s construction of 
“community”. His Honour held that the plaintiff’s 
proposed construction would promote an 
approach at odds with an express objective of the 
CAS Act, as it would require the Authority to put 
aside consideration of rehabilitation of offenders, 
regardless of the risk they posed.
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SUPREME COURT REJECTS CHALLENGE TO VALIDITY OF THRO ACT 

State of New South Wales v Lawrence (Preliminary) [2019] NSWSC 1101, State of New South Wales v 
Lawrence [2019] NSWSC 1441 and Lawrence v State of New South Wales [2020] NSWCA 248 

The Crown Solicitor represents the State of 
NSW in proceedings seeking a continuing 
detention order against the defendant. The 
defendant challenged the validity of the 
Terrorism (High Risk Offenders) Act 2017 (NSW) 
(THRO Act) on the basis that it undermines the 
institutional integrity of the NSW Supreme 
Court. 

At the preliminary hearing of the State’s 
application for an interim detention order, the 
defendant’s submissions included that the THRO 
Act is invalid because it contravenes the principle 
in Kable v Director of Public Prosecutions (NSW) 
(1996) 189 CLR 51 (Kable).  

On 21 August 2019, the Court made the interim 
orders sought by the State, finding that the 
statutory preconditions had been met. The Court 
stayed the operation of those orders pending 
resolution of the constitutional challenge: State 
of New South Wales v Lawrence (Preliminary) 
[2019] NSWSC 1101. 

On 23 October 2019, the Court rejected the 
defendant’s constitutional challenge and lifted 
the stay on the interim orders: State of New 
South Wales v Lawrence [2019] NSWSC 1441. The 
Court concluded that the THRO Act does not 
undermine its capacity to act fairly and 
impartially, nor does it depart to a significant 
degree from the methods and standards that 
characterise the exercise of judicial power.  

On appeal to the Court of Appeal, Mr Lawrence 
again submitted that the THRO Act is invalid 
because it contravenes the principle in Kable. On 
7 October 2020, the Court of Appeal dismissed 
the appeal: Lawrence v State of New South Wales 
[2020] NSWCA 248. 

While the Court acknowledged that there was 
“force” in the appellant’s submission that the 
conferral of power on the Supreme Court to order 
preventative detention for reasons unrelated to 
past offending is incompatible with the Court’s 
institutional integrity, the Court held that current 
High Court authority does not lead to the 
conclusion that the THRO Act is, for that reason, 
invalid. 

The Court concluded that the power to order 
preventative detention for a protective purpose 
does not compromise the institutional integrity 
of the Supreme Court. The Court further held that 
the evidentiary provisions in the THRO Act do not 
deny a defendant procedural fairness in such a 
way as to undermine the institutional integrity of 
the Court. 
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MAJOR PROJECTS 

The CSO continued to build on the core elements of the office’s comprehensive Workplace 
Modernisation Program to secure the CSO’s future ability to deliver effective and efficient legal services 
to the State of NSW. 

The key focus area in 2019-20 was the implementation of a new practice management system. Other 
information and communications technology initiatives also supported our continuing shift towards a 
more flexible, digital-first work environment. We continued to maintain and enhance the office’s digital 
capabilities while meeting business objectives and security requirements. 

The CSO’s investment in information and communications technology capabilities placed us in a strong 
position to support our staff working remotely as a result of the COVID-19 pandemic. 

New practice management system 

In December 2019, the CSO launched its new practice management system, Thomson Reuters Elite, with 
the support of specialised agency staff. The office has already gained benefits from the new system – 
most notably, the significant and unanticipated benefit of allowing us to transition seamlessly to remote 
working in response to the COVID-19 pandemic. Over the next year, the CSO will continue refining the 
system for increased flexibility and responsiveness to meet client needs, enhanced business intelligence 
and reporting capabilities, and improved risk management and efficiency. 

Information & communications technology 

We developed a new ICT technology architecture roadmap and ICT strategy. A core theme of the 
strategy is to support a “digital first” culture, enabling our staff to work anywhere, anytime. 

We continued to progress key projects, including the phased upgrade to Windows 10 and Office 365 from 
June 2020 for all office laptops, and replacing all remaining desktop PCs with laptops by the end of 
August 2020. This has increased the flexibility of working arrangements, providing remote access via 4G 
SIM and alternative access via a Virtual Private Network to CSO systems and information. It has reduced 
business continuity risk and enabled a further reduction in paper usage that in turn will reduce printing 
costs and storage fees related to hard copy. 

As a result of the COVID-19 pandemic, the CSO saw significantly increased use of video conferencing 
and collaboration technologies. CSO staff and clients regularly utilised this technology for virtual court 
appearances and other official meetings. We also deployed secure electronic file exchange facilities to 
both enable and improve delivery of services to our clients. 

The CSO continued its document digitisation program, and the further enablement of content search on 
documents to support ease of access. We maintained a services contract to engage electronic litigation 
support services for matters with large document volumes, where we identified efficiency and cost 
benefits for CSO clients. 

Looking ahead 

During 2020-21, focus areas for the CSO will be: 

 continuing to enhance the Elite practice management system to deliver further efficiencies and 
improve quality of services 

 upgrading our core electronic document management system to improve access and useability 

 completing migration to, and expanding our use of, the Microsoft Office 365 environment, 
providing improved access to information by CSO staff. 

Cyber security will continue to be a focus for the CSO. We are working closely with the Department of 
Communities and Justice to ensure our office’s cyber security compliance. 
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TRAINING, SEMINARS & VALUE-ADD SERVICES 

The CSO delivered a range of free and low-cost training, seminars, and value-add services to clients in 
2019-20. 

CPD seminars  

In 2019-20, the CSO delivered five CPD seminars 
for NSW Government lawyers and members of 
the NSW public sector, which were also live-
streamed, reaching approximately 1,000 client 
contacts. These provided government lawyers 
with the opportunity to earn up to 1.5 CPD units 
for each seminar. 

Additionally, we live-streamed a full-day CPD 
conference in March for NSW Government 
lawyers. The event gave government lawyers the 
opportunity to hear from experts on topical 
issues affecting NSW government agencies and 
earn CPD units across all compulsory CPD fields. 
There were more than 700 registered attendees. 

Special ised training 

Senior CSO legal officers provided specialised 
training on the Government Information (Public 
Access) Act 2009 and NSW Privacy legislation, 
attended by staff from more than 20 departments 
and agencies. 

Legal alerts  

The CSO issued 18 legal alerts in 2019-20 to keep 
clients updated on key decisions, legislative 
updates and other critical legal developments as 
they occurred. Ten of these alerts related to 
legislative reforms made in response to the 
COVID-19 pandemic. Selected alerts were more 
widely published on LinkedIn and the CSO 
website. 

Newsletters  

Clients received issues of our quarterly e-
newsletter, ClientNews, summarising recent legal 
developments and significant cases, and listing 
government bills that have been assented to and 
Acts that have commenced, and those introduced 
during that period that are still progressing 
through the legislative process.  

Tailored training & education 

The CSO delivered tailored training and 
educational seminars to specific clients on key 
legal issues relevant to their organisation. This 
included a presentation on recent procurement 
reforms, a series of professional development 
sessions covering issues commonly arising in the 
context of long service leave, and a presentation 
to improve decision-making processes in 
compensation cases. 

Reporting to cl ients  

Monthly summary status reports provided clients 
with information on their active matters. We 
continued to deliver periodic tailored reporting to 
clients on their legal matters. From October 
2019, the CSO introduced quarterly reporting to 
cluster General Counsel. These reports provide an 
overview of the cluster’s core legal expenditure 
from the Attorney General’s Legal Fund. 

Responding to feedback 

Each year, the CSO invites clients to complete a 
confidential, online client service survey to 
provide feedback on how the CSO is performing 
in its delivery of legal services. The survey 
includes a benchmark question to measure the 
CSO’s Program Performance Indicator (PPI): 
“Overall, how do you rate the CSO’s legal services 
compared with other law firms you use?” For the 
2019-20 period, 97.1% of clients rated the CSO’s 
legal services better than or about the same as 
other law firms. 

The PPI is driven by the State Outcome of 
“effective and efficient resolution of legal 
disputes”. 

 

 The 2020 CPD Conference was excellent 
in its content and delivery, and highly 
pertinent to government lawyers. 
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DIVERSITY & INCLUSION 

WORKFORCE DIVERSITY 

Trends in the representation of EEO groups 
  % OF TOTAL EMPLOYEES (BY FINANCIAL YEAR) 

EEO GROUP 
BENCHMARK/ 

TARGET 2015 2016 2017 2018 2019 2020 

Women1 50% 73.8% 73.6% 73.3% 75.1% 74.7% 73.7% 

Aboriginal people & Torres 
Strait Islanders2 

3% 1.4% 1.1% 0.6% 0.8% 0.7% 0.7% 

People whose first language 
was not English3 

23.3% 15.4% 13.5% 16.6% 13.4% 11.7% 10.6% 

People with a disability4 5.6% 3.4% 2.63% 2.1% 1.8% 1.8% 1.5% 

People with a disability 
requiring work-related 
adjustments5 

N/A 1.1% 1.6% 0.3% 0.8% 0.9% 0.7% 

Notes on trends in the representation of EEO groups: 

1 The benchmark of 50% for representation of women across the sector is intended to reflect the gender composition of the 
NSW community. 

2 The NSW Public Sector Aboriginal Employment Strategy 2019-25 sets a target of 3% Aboriginal employment at each grade of 
the public sector by 2025. 

3 A benchmark from the Australian Bureau of Statistics (ABS) Census of Population and Housing has been included for people 
whose first language spoken as a child was not English. The ABS Census does not provide information about first language but 
does provide information about country of birth. The benchmark of 23.2% is the percentage of the NSW general population 
born in a country where English is not the predominant language. 

4 The NSW Premier’s Priorities aim to have 5.6% of government sector roles held by people with a disability by 2025. 

5 Work is underway to improve the reporting of disability information in the sector to enable comparisons with population 
data. For this reason, no benchmark has been provided for People with a Disability Requiring Work-Related Adjustment. 

Trends in the distr ibution of  EEO groups 
 DISTRIBUTION INDEX1 (BASED ON EMPLOYEE NUMBERS AS AT 30 JUNE) 

EEO GROUP 
BENCHMARK/ 

TARGET 2014-15 2015-16 2016-17 2017-18 2018-19 2019-20 

Women 100 92 96 101 296 326 333 

Aboriginal people & Torres 
Strait Islanders 

100 N/A N/A N/A N/A N/A N/A 

People whose first 
language was not English 

100 86 90 87 53 51 48 

People with a disability 100 N/A N/A N/A N/A N/A N/A 

People with a disability 
requiring work-related 
adjustment 

100 N/A N/A N/A N/A N/A N/A 

Notes on trends in the distribution of EEO groups: 

1 A Distribution Index of 100 indicates that the centre of the distribution of the workforce diversity group across salary levels is 
equivalent to that of other employees. Values less than 100 mean that the workforce diversity group tends to be more 
concentrated at lower salary levels than is the case for other employees. The more pronounced this tendency is,  the lower the 
index will be. In some cases, the index may be more than 100, indicating that the workforce diversity group is less concentrated 
at lower salary levels. The Distribution Index is not calculated where workforce diversity group or non-workforce diversity 
group numbers are less than 20. 
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WORKFORCE DIVERSITY ACHIEVEMENTS 

The CSO is committed to building its workforce capability and enhancing its culture and composition to 
meet today’s needs and future business requirements. 

Workforce diversity strategies  

The CSO progressed key actions identified for the 2019-20 financial year period, including: 

 Developing a diversity and inclusion strategy for the CSO (to be implemented in 2020-21). 

 Leveraging the Public Service Commission’s (PSC) partnership with CareerTrackers to support the 
CSO’s focus on increasing Aboriginal representation in our workforce. In December 2019, we 
welcomed our first intern through the PSC’s Aboriginal Internship Program. The intern spent 12 
weeks with the CSO’s Inquiries & Criminal Law division, gaining insight into prosecutorial work 
and coronial inquests. 

 Building on the CSO’s Aboriginal Employment and Engagement plan, including options for 
targeted early career roles and traineeships. On 1 July 2020, the CSO was granted an exemption 
from Anti-Discrimination NSW to advertise, designate and recruit two graduate solicitor positions 
per year for Aboriginal and Torres Strait Islander persons only. 

The CSO continued to participate in the Stepping Into internship program through our membership with 
the Australian Network on Disability. In 2019-20, the CSO provided two paid internships for university 
students who identified as having a disability. 

We also continued our association with GradAustralia to promote career opportunities and increase 
awareness of the CSO as an attractive NSW Government employer, including through GradAustralia’s 
GenerationOne Indigenous Careers Guide publication. 

The office participated in the Stronger Communities Cluster Inclusion and Diversity Council, and 
implemented policies and processes to support and enable flexible work practices.  

Other activities we undertook to support workforce diversity included implementing policies and 
processes to support and enable flexible work practices, maintaining gender diversity and independence 
on recruitment panels, and promotion of our commitment to inclusion in all our recruitment 
advertisements and selection processes.  

Developing the awareness and capability of our people in relation to diversity and inclusion remained a 
focus, supported by online training modules covering ‘Aboriginal Cultural Inclusion’, and ‘Valuing 
Diversity’, which aim to enhance understanding of the value of diversity in the workplace. 

We celebrated events across the year that reinforced our visible and active commitment to providing an 
inclusive environment. The CSO’s events and awareness calendar includes International Women’s Day, 
Harmony Day, World Day for Cultural Diversity for Dialogue and Development, NAIDOC week, and 
International Day of People with Disability. 

Workforce diversity strategies for 2020-21 

Key opportunities in 2020-21 to support and develop our workforce diversity commitment include 
implementing the CSO’s diversity and inclusion strategy, developed in 2019-20. The strategy aligns to 
the Stronger Communities cluster’s diversity and inclusion plans and the Public Service Commission’s 
plans, including the NSW Public Sector Aboriginal Employment strategy (2019-2025). 

We will continue to explore partnership opportunities with external providers to support focus on 
increasing Aboriginal representation in our workforce, and to develop the CSO’s Aboriginal Employment 
and Engagement plan, including options for targeted early career roles and traineeships. 
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MULTICULTURAL POLICIES & SERVICES PROGRAM 

The CSO does not provide legal services to the general public. However, we are committed to 
implementing multicultural principles in the way we work and do business, and supporting the themes of 
the Multicultural Policies and Services Program. We support our culturally, linguistically and religiously 
diverse workforce. 

The office continued its participation in the Stronger Communities Cluster Inclusion and Diversity 
Council, shared e-learning modules with staff on aspects of multicultural diversity and inclusion, and 
promoted events and awareness days, including Harmony Day, World Day for Cultural Diversity for 
Dialogue and Development, and NAIDOC week. 

A comprehensive leadership develop program, commenced in September 2019, will provide further 
support for women from all backgrounds in leadership roles across the office. 

The CSO’s office environment addresses the diverse needs of its people, including through the provision 
of a purpose-built parent’s room and designated “wellbeing rooms” that can be used as prayer rooms. 

Multicultural  strategies for 2020-21 

The CSO’s multicultural strategies for 2020-21 are tied to our workforce diversity strategies. They 
include actions and initiatives such as: 

 implementing the CSO’s diversity and inclusion strategy 

 increasing workforce diversity survey response rates to improve multicultural community 
workforce data. 

Additionally, we are focussed on building a pipeline of diverse talent and implementing talent and 
succession planning processes and reporting. This will help us to better identify the diversity of our 
talent pipeline and options to further develop groups people from CALD backgrounds, and Aboriginal 
staff. 

We will continue our work to: 

 increase Aboriginal representation in our workforce, including options for targeted early career 
roles and traineeships 

 develop our people and leaders to foster an inclusive and diverse workplace, including through 
awareness of unconscious bias 

 support and increase opportunities for flexible working 

 leverage our strength in promoting and celebrating the diverse backgrounds of our people 

 reinforce our commitment to inclusion through our Diversity & Inclusion calendar. 

The CSO’s recruitment practices are regularly reviewed and developed to reflect our commitment to 
inclusion in our recruitment activities, including for gender diversity and CALD backgrounds. Internal 
policies and practices, such as flexible work practices, contribute to improving the attraction and 
retention of women in leadership. 

AGREEMENTS WITH MULTICULTURAL NSW 

The CSO does not have any agreements in place with Multicultural NSW. The CSO provides services 
directly to NSW Government agencies. The Crown Solicitor does not provide legal services to the 
general public. 
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DISABILITY INCLUSION ACTION PLAN 

The CSO is not required to have a disability inclusion action plan, under the terms of the Disability 
Inclusion Act 2014. However, the CSO is dedicated to supporting the NSW Government’s commitment to 
remove systemic and attitudinal barriers, and to providing access to and inclusion in meaningful 
employment. 

The office maintained its Silver membership of the 
Australian Network on Disability in 2019-20, through 
which we participated in the Stepping Into internship 
program. We provided two paid internships for 
university students who identified as having a disability. 

The students were provided with hands-on work experience as paralegals in our Constitutional & 
Administrative Law practice group for up to eight weeks. Workplace adjustments were made to ensure 
the students were able to successfully complete their placement 

Participating in the Australian Network on Disability also allowed us to access resources and advise on 
development and implementation of disability and inclusion practices. 

The CSO continued to apply the Department of Communities and Justice’s Reasonable Adjustments 
Guideline to ensure that employees with disabilities can work to their full potential and have equitable 
access to opportunities for development within the office. 

 

  

 When I finished my internship, I felt 
a sense of confidence I have not felt 
since I started my degree. 
Karl Perkins, intern 
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HUMAN RESOURCES 

OFFICERS & EMPLOYEES BY CATEGORY 

The figures below are estimates compiled from the Annual Workforce Profile, showing the current 
reporting period plus the previous three years for comparison.  

 FIGURES AS AT 30 JUNE 

OCCUPATION CLASSIFICATION (ANZSCO) 2016-17 2017-18 2018-19 2019-20 

Managers 2 2 2 1 

Professionals 208 245 251 270 

Technicians and Trades Workers 2 1 1 3 

Clerical and Administrative Workers 115 152 184 178 

Note: These figures do not include agency staff numbers. 

EXCEPTIONAL MOVEMENTS IN WAGES, SALARIES OR ALLOWANCES 

Employees of the CSO are covered by the Crown Employees (Public Sector – Salaries 2019) Award. 

Section 240 of the Statutory and Other Offices Remuneration Act 1975 requires the Statutory and Other 
Offices Remuneration Tribunal to make a determination of remuneration packages for senior executives 
on and from 1 July each year. 

PERSONNEL POLICIES & PRACTICES 

In 2019-20, the CSO continued to review and update its policies and practices to meet the needs of the 
business and its people. Our focus was on progressing initiatives driven by staff feedback received 
through the NSW People Matter Employee Survey: 

 delivering the first two modules of the CSO’s Leading Teams program to grade 5 managers and 
above across the organisation 

 delivering the Managing for team wellbeing workshop  

 developing a new performance development policy and framework 

 updating recruitment policies and temporary assignment procedures. 

In 2020-21, we will continue to design and implement programs to support and develop our people, 
including delivering further modules of our Leading Teams program. Other focus areas include: 

 client service and engagement 

 legal supervision 

 performance management 

 refreshing mandatory e-learning programs 

 continuing legal education/professional development 

 mandatory respectful workplace program. 

We plan to implement our Aboriginal Employment Strategy, introduce a new e-recruitment system 
(through SAP SuccessFactors), and update policies and procedures related to flexible working. 
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INDUSTRIAL RELATIONS POLICIES & PRACTICES 

The CSO continues to actively engage with employees and their industrial representatives through 
regular Joint Consultative Committee (JCC) forums. During 2019-20, the JCC terms of reference was 
developed, recognising the importance of communication and consultation, particularly during periods 
of change. 

SENIOR EXECUTIVES 

Number of  senior executives  by band & gender  
  2018-19 2019-20 

BAND CSO SENIOR EXECUTIVE ROLES FEMALE MALE FEMALE MALE 

Band 4 (Secretary) – – – – 

Band 3 Crown Solicitor (Agency Head) 1 – 1 – 

Band 2 Assistant Crown Solicitors & Practice Manager 
(Executive Director equivalent) 

2 3 3 1 

Band 1 Directors & Special Counsel 9 5 9 8 

 
Total 

12 8 13 9 

 20 22 

Note: For the 2019-20 period, three senior executive roles were vacant as at the census date (two Band 2, one Band 1).  In 2018-
19, five senior executive roles were temporarily filled as at census date, and two senior executive roles were filled by agency 
contractors, which are not included in the above figures. 

Average total remuneration package for senior  executives  
  AVERAGE REMUNERATION  

BAND CSO SENIOR EXECUTIVE ROLES 2018-19 2019-20 RANGE 

Band 4 (Secretary) – – – 

Band 3 Crown Solicitor (Agency Head) $440,578 $487,017 $345,551 to 
$487,050 

Band 2 Assistant Crown Solicitors & Practice Manager 
(Executive Director equivalent) 

$297,015 $298,602 $274,701 to 
$345,550 

Band 1 Directors & Special Counsel $231,961 $235,750 $192,600 to 
$274,700 

Percentage of  total  employee-related expenditure (senior  executives)  

The percentage of total employee-related expenditure in 2019-20 associated with senior executives was 
12.6%, compared with 13.5% for 2018-19. 
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WORK, HEALTH & SAFETY 

WHS PERFORMANCE 

The health, safety and overall wellbeing of our staff continued to be a priority for the CSO in 2019-20. 
The CSO’s WHS Management System Framework incorporates best-practice wherever feasible, taking a 
whole of person approach. 

Health and wellbeing 

Wellbeing is a significant element of our WHS framework, supporting holistic health management. We 
continued to invest in and promote health and wellbeing programs and early intervention strategies to 
promote health, safety and wellbeing. 

Mental health is a particularly critical issue in the legal profession. The CSO’s mental health initiatives 
address issues specific to the legal profession in addition to tackling broader topics around mental 
health in the workplace. We seek to align our mental health plans with the NSW Mentally Healthy 
Workplaces Strategy 2018–22. 

During 2019-20, the CSO maintained its comprehensive training programs addressing mental health. 
Leading mental health consultant and trainer, Robyn Bradey, delivered the following sessions, available 
to all staff:  

 Building resilience in a pandemic 

 Demystifying mental illness 

 Smart, cool and well: a guide for young 
lawyers 

 Suicide: it could be any one of us 

 Tough talk: how to have difficult 
conversations 

 Using your mind to change your brain: 
understanding mindfulness 

 Why zebras don’t get ulcers: stress 
management. 

In partnership with the Black Dog Institute, we offered a series of workshops to staff:  The CSO’s 
Executive, Directors, and supervisors attended a workshop on Managing for team wellbeing. A session 
open to all staff, Mental health is everybody’s business, addressed the prevalence of mental illness, its 
causes and the help available within and outside the office. Two other workshops were provided to 
targeted staff: Building workplace resilience and Working smarter. 

Additionally, the CSO completed a workplace audit through the Black Dog Institute. The audit reviewed 
key areas to provide us with an understanding of how well we are supporting the mental health and 
wellbeing of our employees. Areas spanned: leadership, policy and process; education and training; 
support mechanisms; risk management. 

Clinical social worker, Kate Turner (Birchtree Centre), offered one-on-one wellbeing check-in sessions to 
CSO staff exposed to sensitive or confronting material as part of their work. The sessions were an 
opportunity for staff to proactively focus on their wellbeing, reflect on their professional or personal 
experiences, and receive guidance on dealing with the challenges they may be facing. Further sessions 
will be offered in 2020-21. 

All staff had access to the CSO’s Employee Assistance Program, which provides confidential counselling 
through an approved provider (including through limited sessions on-site at the CSO office in 2019). In 
response to the COVID-19 pandemic, face-to-face counselling services ceased, but continued to be 
available via phone and through the service provider’s virtual platform. 



 

 

N S W  C r o w n  S o l i c i t o r ’ s  O f f i c e   |   A n n u a l  R e p o r t  2 0 1 9 - 2 0 2 0  23  

WHS risk management 

Mitigating risks associated with ergonomics remained a priority for the CSO during 2019-20. The office 
provided workstation assessments, appropriate ergonomic equipment, and effective rehabilitation case 
management services to help manage complex workplace issues and injuries.  

We also developed and implemented ways to identify and manage work health and safety risks 
associated with COVID-19. Our approach was informed by NSW Government advice and SafeWork NSW 
guidelines. 

WHS RESPONSE TO COVID-19 

 Developed an intranet page for centralised updates, information and guidelines on COVID-19 and 
our responses and actions. 

 Published and communicated the office’s infection control measures to reduce the spread of 
COVID-19. 

 Increased cleaning on all floors, with high-touch surfaces thoroughly cleaned daily. 

 Introduced strict limits on the number of people (staff and visitors) permitted on each floor of the 
office at any given time. 

 Provided information for staff required to work at another place of business (e.g. client’s office; 
courts) to help manage potential risks and protect their health and safety. 

 Posted WHS and spatial guidelines in all communal areas of the office. 

We implemented ways to ensure that staff working from home were appropriately supported and 
resourced. This included providing ergonomics guides and a home-office WHS checklist, and distributing 
a weekly e-newsletter that included hints, tips and advice on staying well (physically and mentally) 
during COVID-19. 

WHS statistics  

The CSO responded to seven workplace injuries in 2019-20 that resulted in workers compensation 
claims, including two claims that resulted in lost time, and two psychological injury claims. There were 
no prosecutions. All claims were open as at 30 June 2020. 
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MANAGEMENT & ACTIVITIES 

FINANCIAL PERFORMANCE 

The CSO achieved a net surplus of $3.2M, $1.8M better than the budgeted $1.4M.  The office will make a 
distribution payment of $1.4M from the distributable operating surplus, as approved by the Treasurer.  

The operational result comprised revenue that was $11.5M greater than budget, and $1.8M higher than 
2018-19. Expenses were $9.7M greater than budget, which is consistent with supporting the increased 
activity reflected in the higher-than-budgeted revenues. 

Higher workload included new matters under the Terrorism (High Risk Offenders) Act 2017 and increased 
volumes of work in the CSO’s Inquiries, Criminal Law and Child Protection practice groups. 

PERFORMANCE MEASURES 

MEASURE 

2018-19 2019-20 

ACTUAL BUDGET ACTUAL BUDGET 

Net surplus $7.5M $1.4M $3.2M $1.4M 

New matters 4,172 n/a 4,161 n/a 

Employee utilisation 
(solicitors’ average daily billable hours) 

4.9hrs 5.0hrs 4.8hrs 5.0hrs 

% of clients rating the CSO's legal services as 
better than or equal to that of other law firms 
they use* 

68% 85% 97.1% 85% 

* Data comes from the CSO’s annual client service survey 
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1. FINANCIAL STATEMENTS 
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2. PAYMENT OF ACCOUNTS 

The CSO’s reporting obligations ceased after the 30 Days to Pay policy ended on 30 November 2018, 
with a final return covering the October-November 2018 period. The Faster Payment Terms policy 
replaced the 30 Days to Pay policy, starting on 1 December 2018. The reporting obligations for this 
policy sit with the Office of the NSW Small Business commissioner. 

Initiatives to improve payment performance 

The CSO continues to support satisfactory payment performance through the provision of Purchasing 
Cards, where appropriate, to ensure prompt payment of low-value invoices; use of EFT as the preferred 
method of paying creditors; payment of major suppliers by way of consolidated invoicing; and ensuring 
that CSO employees are aware of and abide by the payment performance requirements, including 
advising all new employees as part of their induction.  

The CSO’s new practice management system, Thomson Reuters Elite, has been in place since December 
2019. This supports centralised receipt of supplier invoices and use of electronic workflow for approval, 
and is expected to deliver continuous improvement to our payment performance. 

3. TIME FOR PAYMENT OF ACCOUNTS 

Interest payments are no longer applicable for late payments but are at the discretion of agencies to 
pay. The CSO’s supplier payment policy does not include a condition to pay interest on late accounts. 

4. CONSULTANT EXPENDITURE 

Total consultant expenditure in 2019-20 was $14,600, comprising two engagements. 

There were no engagements costing $50,000 or more. 

5. RISK MANAGEMENT & INSURANCE 

The CSO has full workers’ compensation, property, liability and miscellaneous insurance cover provided 
by the Treasury Managed Fund (TMF), covering the office’s major insurance risks: security of the CSO’s 
employees, property and other assets, and the risk of work-related injuries that may result in workers’ 
compensation insurance claims. 

The TMF is a government-wide self-insurance scheme managed by icare’s Insurance for NSW on behalf 
of the NSW Treasury. It provides a systematic and coordinated approach to the practice of risk 
management. Under this scheme, benchmarking was introduced to gauge risk management 
performance with insurance premiums determined by a combination of benchmarks and the CSO’s 
claims experience. 

A comprehensive insurance program covers workers’ compensation, public liability, motor vehicle, 
property and miscellaneous liability. 

On behalf of icare, QBE Insurance provided workers’ compensation and Gallagher Bassett provided 
General lines of insurance claims management service for CSO during the 2019-20 financial year. 

The CSO monitors its claims experience on an ongoing basis, with a focus on occupational health and 
safety and claims management, with the aim of reducing the number and value of workers’ 
compensation insurance claims. 

Risk management policies and procedures are also continually being reviewed to enhance the CSO’s risk 
management profile, thereby reducing future premiums. 
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Internal  audit and r isk management pol icy attestation statement 
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6. CYBER SECURITY POLICY ATTESTATION 
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7. PROMOTION 

In the 2019-20 financial year, there were no overseas visits by CSO officers or employees. 

8. CONSUMER RESPONSE 

There were no complaints received during the reporting year.  

The CSO’s procedure for handling complaints is publicly available on the CSO website, which outlines to 
whom feedback and complaints should be made, how a complaint will be dealt with, and what outcomes 
can be expected. The page also provides information about privacy and confidentiality protections and 
includes links to alternative complaint-handling agencies. A record is kept of all complaints received. 

See http://www.cso.nsw.gov.au/Pages/feedback-and-complaints.aspx. 

9. GOVERNMENT INFORMATION (PUBLIC ACCESS) ACT 

The CSO is declared not to be a separate agency, but is taken to be part of, and included in, the 
Department of Communities and Justice under clause 13 of Schedule 3 to the Government Information 
(Public Access) Regulation 2018, made pursuant to clause 6 of Schedule 4 to the Government Information 
(Public Access) Act 2009 (GIPA Act). Accordingly, the CSO does not exercise functions in relation to GIPA 
Act applications – these are dealt with by the Department of Communities and Justice. The CSO has no 
subsidiary agencies. 

10. PRIVACY & PERSONAL INFORMATION 

The CSO received three requests for privacy internal reviews under the Privacy and Personal Information 
Protection Act 1998 (PPIP Act) during the 2019-20 financial year. All three were determined within the 
statutory period permitted for internal reviews. 

The CSO is a separate agency for the purposes of the PPIP Act. No agencies have been prescribed by 
regulation for the purposes of s. 4B(1)(a) of the Act. 

In compliance with the provisions of the PPIP Act, the CSO has a Privacy Management Plan.  

11. PUBLIC INTEREST DISCLOSURES 

There were no public interest disclosures to the CSO in the 2019-20 reporting period 

The CSO has a public interest disclosure (PID) policy in place. The policy, and an internal disclosures 
form, is made available to all staff via the intranet. 

12. LEGAL CHANGE 

Significant judicial decisions and legislative changes affecting clients of the CSO are outlined in the body 
of this report. 

13. REPORT PRODUCTION COSTS & ACCESS 

No costs, other than existing salaries, were incurred in the production of this report. 

A copy of this report is made available to the public on the CSO website or upon request to 
csomarketing@cso.nsw.gov.au.

http://www.cso.nsw.gov.au/Pages/feedback-and-complaints.aspx
mailto:csomarketing@cso.nsw.gov.au


 

 

 


	Crown Solicitor’s message
	Agency overview
	Our work

	Management & structure
	Organisation structure
	Divisions & practice groups
	The CSO Executive
	Executive profiles


	Operations & achievements
	Delivering legal services to the State of NSW
	Response to the COVID-19 pandemic
	NSW bushfires
	Major litigation & representation
	Transactions & major projects
	Resolution of native title claims
	Settlement of civil claims
	Advice & statutory interpretation
	Constitutional litigation
	Judicial review
	Privacy
	High risk offenders
	Complex inquests & inquiries
	Royal Commissions

	Public interest immunity
	Charitable trusts

	Significant matters: a selection
	Resolving one of the oldest native title claims in NSW
	Challenge to the constitutional validity of serious crime prevention orders
	Procedural fairness and the protection of sensitive information
	Malicious prosecution appeal
	No entitlement to compensation for compulsory acquisition of substratum land
	Crown Casino Inquiry may compel the production of privileged documents
	Definition of “community” when considering parole orders
	Supreme Court rejects challenge to validity of THRO ACT

	Major projects
	New practice management system
	Information & communications technology
	Looking ahead

	Training, seminars & value-add services
	CPD seminars
	Specialised training
	Legal alerts
	Newsletters
	Tailored training & education
	Reporting to clients
	Responding to feedback


	Diversity & inclusion
	Workforce diversity
	Trends in the representation of EEO groups
	Trends in the distribution of EEO groups

	Workforce diversity achievements
	Workforce diversity strategies
	Workforce diversity strategies for 2020-21

	Multicultural Policies & Services Program
	Multicultural strategies for 2020-21

	Agreements with Multicultural NSW
	Disability inclusion action plan

	Human Resources
	Officers & employees by category
	Exceptional movements in wages, salaries or allowances
	Personnel policies & practices
	Industrial relations policies & practices
	Senior executives
	Number of senior executives by band & gender
	Average total remuneration package for senior executives
	Percentage of total employee-related expenditure (senior executives)


	Work, health & safety
	WHS performance
	Health and wellbeing
	WHS risk management
	WHS response to COVID-19

	WHS statistics


	Management & activities
	Financial performance
	Performance measures
	1. Financial Statements
	2. Payment of accounts
	Initiatives to improve payment performance

	3. Time for payment of accounts
	4. Consultant expenditure
	5. Risk management & insurance
	Internal audit and risk management policy attestation statement

	6. Cyber security policy attestation
	7. Promotion
	8. Consumer response
	9. Government Information (Public Access) Act
	10. Privacy & Personal Information
	11. Public interest disclosures
	12. Legal change
	13. Report production costs & access


